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EN BANC

CHANDLER, J., FOR THE COURT:
1. Service Electric Supply Company, Inc. sold dectrica parts to Magnum Industria and Controls,
Inc. for usein abuilding project owned by Hazlehurst Lumber Company, Inc. (HLC). Magnum was the
general eectrical contractor on the project. On October 1, 2002, Service Electric filed suit againg HLC
for the vdue of certain materids which Service Electric had ddlivered to the job ste. HLC moved for

summary judgment. Service Electric filed aresponse and a cross-motion for partid summary judgmen.



12. The trid court granted summary judgment in favor of HLC and denied Service Electric's cross-
motion for partia summary judgment. Service Electric appeals, arguing (1) that a letter from HLC to
Magnum and Service Electric created a contractua relationship between HLC and Service Electric; (2)
dternatively, that HLC is estopped fromdenyingitsliability to Service Electric; and (3) that the trid court
should have granted Service Electric's motion for partid summary judgment and entered a judgment for
Service Electric in the amount of $13,787.05.
113. We find that Service Electric was not entitled to recover payment from HLC for any materids
which Service Electric sold to Magnum. Therefore, we affirm the grant of summary judgment to HLC.
FACTS

14. HL C planned to add updated equipment to its lumber milling operation. On February 11, 1998,
HL C contracted withMagnum to performthe eectrica work for the project on acost-plus basis, withthe
total cost of Magnum'swork not to exceed $240,000. HLC agreed to pay Magnum for al materials used
in the project at cost plus ten percent. The construction contract was memoriaized as HLC's Purchase
Order No. 24234.
5. Shortly thereafter, Ronnie Rogers, the owner of Magnum, informed Starke Albritton, HLC's
operations manager, that he wished to purchase eectrica suppliesfor the project from Service Electric.
Rogerstold Albritton that Larry Stickell, the owner of Service Electric, refused to sell to Magnum unless
HLC promised to pay for eectrical suppliesby joint check payable to Magnum and to Service Electric.
In response, Albritton executed the following letter:

February 20, 1998

TO: Tery Stickds[gc] and Ronnie Rogers



Hazlehurst Lumber Company agreesto pay for materids used onour project NO. 699-01

by joint check. The check will be madeto Service Electric Supply and Magnum Industria

Power and Controls. Thisin no way affects the responsibility of Magnum to perform to

the bid specifications (Dated 1/20/98) and does not in any way ater the purchase order

currently in place.

Sincerdly,

gStarke Albritton

Starke Albritton,

Operations Manager

Hazlehurst Lumber Company
T6. Rogers gave a copy of the letter to Stickell. According to Albritton, Stickell called him and asked
if HLC was agreeing to pay for any and dl materids ordered by Magnum. Albritton said HLC did not
agreeto pay for any and al materids ordered by Magnum, but only agreed to pay Magnum for partswith
joint checks payable to Magnum and to Service Electric. Albritton emphasized that his contract for parts
waswithMagnum and that the total cost of parts and labor for the project was not to exceed $240,000.
Stickell stated that Service Electric never would have sold materids to Magnum without the letter from
Albritton agreeing to issuejoint checks.
17. Magnum began ordering parts from Service Electric for useonthe HLC project. ServiceElectric
shipped the partsto Magnum at the HLC job Site. A statement from Service Electric reved s that Service
Electric billed Magnum for the parts. Albritton testified that, asthe project progressed, Magnum submitted
hills to HLC that included parts accountings from Service Electric. HLC paid severd such bills by joint
check made payable to Magnum and to Service Electric. Theamount of each check reflected Magnum's

cost for the parts plus histen percent profit. Magnum endorsed each check and sent it to Service Electric,

whichendorsed and cashed the check. Per agreement withMagnum, Service Electric kept Magnum'sten



percent profit as payment toward Magnum's debt to Service Electric for parts supplied on a prior
congtruction job.

118. In April 1998, HLC noticed that Service Electric had overcharged Magnum for certain eectrica
parts. Magnum contacted Service Electric, which admitted having inadvertently overcharged Magnum.
Service Electric issued credit memorandums for the overcharges. At the end of April, HLC instructed
Magnum to cease ordering eectrica supplies from Service Electric. For the next couple of months,
previoudy ordered parts and their associated invoices continued to arrive from Service Electric.

T9. In June 1998, HLC pad one of Magnum's hills for Service Electric parts with a check made
payable to Magnum done. Thischeck wasintheamount of $13,787.05. Albritton admitted that the check
was supposed to have been made jointly payable to Magnum and to Service Electric. He averred that
HL C's accounting office had inadvertently left Service Electric's name off the check. Magnum cashed the
check. Rogerstold Stickdll that he planned to send the money to Service Electric. Stickell caled Albritton
and explained the Stuation. According to Albritton, he told Stickdll that HL.C would withhold payments
from Magnum until Magnum paid the $13,787.05 to Service Electric.? In July 1998, Stickell told Albritton
that Magnum had paid it, and HL.C resumed paymentsto Magnum. Later, Stickell told Albritton thet, in
fact, Magnum had given him abad check and Service Electric remained unpaid. Service Electric never

recovered the $13,787.05 from Magnum.

1Stickell tetified that, at the inceptionof the HLC project, Magnum aready owed Service Electric
approximately $25,000 for prior materias purchases.

2 AnAugust 18, 1998 letter from HLC to Magnum was partialy read into Albritton's deposition.
In the letter, HLC communicated that it would make no further payments to Magnum until Magnum paid
Service Electric the $13,787.05.



110. Inlate soring and summer 1998, Magnum's work on the HLC project dowed and, by fall 1998,
had stopped entirdly. Severad HL.C employees observed Magnum employees removing dectrica supplies
fromMagnum'son-site storage trailer. Oneof Magnum'semployees stated that M agnum wastransporting
the supplies to other congtruction sites.

11. Due to Magnum's failure to perform, HLC was forced to hire other eectrical contractors to
completethe project. HL C stopped paying Magnum at the time it became apparent that Magnum was not
going to complete the work. Albritton was uncertain whether itstotal payments to Magnum had met the
contract price of $240,000.

112. Magnum never pad severd of Service Electric's materids invoices. Service Electric sued to
recover $33,420.35, the amount of the unpaid invoices, from HLC in contract or quantum meruit.
Additiordly, Service Electric moved on the ground of estoppel for a partid summary judgment in the
amount of $13,787.05, for the check which HLC had made payable to Magnum aone. In its bench
opinion granting summary judgment to HLC, the tria court found that Service Electric could not recover
in quantum meruit because it had falled to show that it had a reasonabl e expectation that HL.C would pay
Service Electric for the materids. Rather, the court found, HL C had acontract with Magnum under which
Magnumwasto pay maeridmen. Thecourt further found that Service Electric wasbarred from recovering
fromHLC becauseit had falled to serve HLC with a stop notice pursuant to Mississppi Code Annotated
section 85-7-181 (Rev. 1999). Fndly, the court found that the February 20 letter was aterm ancillary
tothe HL C-Magnum congtruction contract which provided for amethod of payment. The court found that
the letter was not a contract between HLC and Service Electric due to awant of consideration.

STANDARD OF REVIEW



113.  This Court reviewsthe grant or denid of summary judgment de novo. Stewart v. Hoover, 815
So. 2d 1157, 1159 (16) (Miss. 2002). Thetrid court'sgrant of summary judgment will be affirmed when
"the pleadings, depositions, answersto interrogatories and admissons on file, together with the affidavits,
if any, show that there is no genuine issue as to any materid fact and that the moving party isentitled to a
judgment asamaitter of law." M.R.C.P. 56(c). "[T]o determinewhich factud issuesare materid, we must
fird examine the subgtantive law that governs the case, and to determine if an issue of materid fact is
genuine, we must then decide whether "the evidence is such that areasonable jury could return averdict
for the nonmoving party." Murphree v. Fed. Ins. Co., 707 So.2d 523, 529 (Miss. 1997) (quating Bache
v. Am. Telephone and Telegraph, 840 F. 2d 283, 287 (5" Cir. 1988)). This Court considers al the
evidence in the light most favorable to the non-moving party. Hataway v. Nicholls, 893 So. 2d 1054,
1057 (119) (Miss. 2005).

14.  Inthe case sub judice, the Court has been asked to review the propriety of the lower court's grant
of summary judgment to HLC and itsdenid of partid summary judgment to Service Electric. On summary
judgment, the movant carries the burden of persuading the court that there is no genuine issue of materia
fact and that heis entitled to ajudgment as amatter of law. Hartford Cas. Ins. Co. v. Halliburton Co.,
826 So. 2d 1206, 1215 (30) (Miss. 2001) (citing Fruchter v. Lynch Oil Co., 522 So. 2d 195, 198
(Miss. 1988). The party with the burden of proof of a clam or defense at trial carries the burden of
production. Id. If the movant hasthe burdenof proof of adamat trid, thenthe movant must demonstrate
that the non-movant "has no velid . . . defense to the action” and that the movant therefore is entitled to a
judgment asamatter of lav. M.R.C.P. 56 cmt. To survive summary judgment, the non-moving party then

must produce affidavits or other materids showing that a genuine issue of materid fact exists to be tried.



Hartford Cas. Ins. Co., 826 So. 2d at 1215 (131). If the non-moving party bears the burden of proof
of adam or defense at trid, then the moving party must demondrate that there is no genuine issue of
materid fact and that the moving party is entitled to a judgment as a matter of law. 1d. at (130). In
response, the non-moving party, "by affidavits or as otherwise provided inthis rule, mugt set forth pecific
factsshowing that thereisa genuine issuefor trid.” 1d. at (131) (quoting MST Inc. v. Miss. Chem. Corp.,
610 So. 2d 299, 304 (Miss. 1992)).

LAW AND ANALYSIS

|. DID THE FEBRUARY 20 LETTER FROM HLC TO MAGNUM AND SERVICE ELECTRIC
CREATE A CONTRACTUAL RELATIONSHIP BETWEEN HLC AND SERVICE ELECTRIC?

115.  Petinent to this appeal are the legd rel ationships betweenthe partiesto a construction contract and
the suppliers of materids and labor expended in the building project. At common law, materidmen and
laborers who have dedlt only with the prime contractor are general creditors of the prime contractor and
have no right to recovery fromthe project owner. Chancellor v. Melvin, 211 Miss. 590, 598, 52 So. 2d
360, 364 (1951). Mississippi Code Annotated section 85-7-181 (Rev. 1999) provides that a materid
supplier or laborer not paid by the prime contractor may serve the project owner with awritten notice of
the nonpayment, termed a"stop notice.” When amateria supplier or laborer servesthe owner with astop
notice, dl funds due from the owner to the prime contractor become bound inthe hands of the owner for
payment to the party having served the stop natice. 1d. A judgment against the owner under section 85-7-
181 operates as a lien commencing on the date the stop notice was served. |d. However, the owner's
payment infull of all amounts due to the prime contractor prior to the service of a stop notice extinguishes

the owner'sligbility. Engle Acoustic & Tile, Inc. v. Grenfell, 223 So. 2d 613, 619 (Miss. 1969).



116. Though it experienced problems securing payment from Magnum, Service Electric never availed
itself of the gtatutory lienby serving HLC witha stop notice. Therefore, Service Electric ood asagenera
creditor of Magnum and did not have any right to recovery fromHLC. Chancellor, 211 Miss. at 598, 52
So. 2d at 364. Service Electric admits that it never served HLC with a stop notice and that it did not
acquire alien againg any funds which HLC owed Magnum. Service Electric arguesthat no statutory lien
was hecessary because it had adirect contractud relationship withHLC that arose from the February 20
|etter. Service Electric contendsthat HLC was contractualy bound to pay Service Electric for dl maerids
ordered by Magnum for the HLC project and to pay for said materias by joint check.

117.  Anenforceable contract requires an offer, acceptance of the offer, and consderation. Krebsv.
Strange, 419 So.2d 178, 181 (Miss. 1982). Wefind that HLC was not contractualy bound to Service
Electric. While HLC did agree to issue joint checks for any materias which Service Electric sold to
Magnum for the project, Service Electric had no return obligation to HLC to sl materids to Magnum.
Had Service Electric chosen to stop sdling materids to Magnum, or had declined to sdl Magnum any
materids whatsoever, HLC would have had no recourseincontract. Consequently, therewasno mutudity
of obligation between HLC and Service Electric and, thus, no contract.®> See United Elec. Corp. v. All

Serv. Elec,, Inc., 256 N.W. 2d 92, 95 (Minn. 1977).

3InUnited Electric, the Minnesotasupreme court reached this result concerning an analogous joint
check arrangement. United Elec Corp., 256 N.W. 2d at 95. We consider this result to be asound one
that reflects the intent of the parties sub judice aswdl as the busi ness practices of the congtruction industry
in Missssppi.



118.  ServiceHElectric arguesthat a unilatera contract existed because the February 20 |etter wasan offer
by HLC to pay Service Electric for dl materids ordered by Magnum and to pay by joint check. Service
Electric contends that it accepted this offer by performance in the form of selling goods to Magnum, thus
cregting a unilateral contract. Service Electric contends that the goods it sold to Magnum congtituted
cong deration supporting its agreement with HLC.

119. We disagree. Service Electric's sde of goods to Magnum was not consideration to support a
contract between HLC and Service Electric. Under the HL C-Magnum construction contract, HLC was
to pay Magnum for materids used inthe project. The February 20 |etter was an agreement between HLC
and Magnum as to how HLC would pay Magnum for materias for which it owed payment to Magnum
under the contract.

120. Magnum had an open account with Service Electric. An open account is an unwritten contract.
McArthur v. AcmeMechanical Contractors, Inc., 336 So. 2d 1306, 1308 (Miss. 1976). It "isatype
of credit extended through anadvance agreement by a sdler to a buyer which permits the buyer to make
purchaseswithout a note of security and isbased onan evauationof the buyer'scredit.” Cox v. Howard,
Well, Labouisse, Friedrichs, Inc., 619 So. 2d 908, 914 (Miss. 1993).

921.  Asnoted, Magnum was behind in its payments onthe account and Service Electric refused to sl
any further materials to Magnum without a promiseto issue joint checks from the owner of the project for
whichthe materids wereintended. Magnum secured thejoint check agreement fromHL C, and, inreliance
on that agreement, Service Electric began sdling materids to Magnum. Nonetheless, in shipping materids
to Magnum, ServiceElectric wassmply performing its contract withMagnum under which Service Electric

sold materids to Magnum on openaccount. A party's performance of itsobligations under acontract does



not function as consderation supporting a different agreement. Leggett v. Vinson, 155 Miss. 411, 418,
124 So. 472, 473 (1929). Thus, Service Electric's shipment of materials to Magnum pursuant to its
contract with Magnum was not consideration to support a contract between Service Electric and HLC.
We discussthe implications of Service Electric'sreliance uponHL C'spromiseto issuejoint checksinlssue
.

922.  Sinceno contract existed betweenHL C and Service Electric, the latter sandsasagenera creditor
of Magnum. Chancellor, 211 Miss. at 598, 52 So. 2d at 364. As previoudy discussed, Service Electric
could have recovered payment from any funds which HLC owed Magnum by serving HLC with a stop
notice pursuant to 8 85-7-181. While Service Electric has not renewed its quantum meruit argument on
appedl, we observe that, since Service Electric's contract for sale of goods was withMagnum, it could not
recover from HLC on that bass. See Holmesv. Shands, 26 Miss. 639, 641 (1854) (dating thet ["the
owner's] implied ligdility that would arise generdly from his recaeiving vdue from the party furnishing
[materidg], is taken away by the specid contract [the owner] has made [with the prime contractor], and
especidly by the specid contract which [the materid supplier] has made with the person with whom the
owner of the property has contracted to complete the work™).

Il. ALTERNATIVELY, ISHLC ESTOPPED FROM DENYING ITS LIABILITY TO SERVICE
ELECTRIC?

123.  ServiceElectric arguesthat, evenif therewasno contract betweenit and HLC, HLC was estopped
by its representations from denying its ligbility to Service Electric. The doctrine of promissory estoppel
holds:

an estoppel may arise from the making of a promise, even though without consideration,
if it wasintended that the promise should be relied upon and infact it wasrelied upon, and

10



if a refusd to enforce it would be virtualy to sanction the perpetuation of fraud or would
result in other injudtice.

C.E. Frazier Constr. Co. v. Campbell Roofing and Metal Works Inc., 373 So.2d 1036, 1038
(Miss.1979). The purpose of the doctrine of promissory estoppd isto "forbid one to speak againg his
own act, representations, or commitments to the injury of one to whom they were directed and who
reasonably relied thereon.” Koval v. Koval, 576 So. 2d 134, 137 (Miss. 1991). Thedoctrineis"arule
of justice which prevails over dl other rules’ and may, where gpplicable, "operate to cut off aright or
privilege conferred by statute or even by the condtitution.” 1d. "However, estoppd should only be used
in exceptiona circumstances and mugt be based on public policy, fair deding, good faith, and
reasonableness.” Powell v. Campbell, 912 So. 2d 978, 982 (1112) (Miss. 2005) (ating PMZ Qil Co. v.
Lucroy, 449 So. 2d 201, 206 (Miss. 1984)).

724.  ServiceElectric dams anestoppel arosebecause, inshippingmaterias to Magnum, it detrimentally
relied upon HLC's promise"to pay for materids used onour project NO. 699-01 by joint check.” There
are two aspects to Service Electric's detrimenta reliance argument that focus uponthe interpretation of the
preceding language fromthe February 20 letter. Service Electric arguesthat theimport of thelanguagewas
(2) that HLC promised to pay for dl materids ordered and (2) that HLC promised to pay for said materias
by joint check. HLC arguesthat the letter only promised to usejoint checks asthe method of payment to
Magnum for his materias bills, and was not a promise to pay for dl materias which Magnum ordered.
125. A review of the entirety of the language in the February 20 letter indicates that the letter was
ambiguous. It isimpossbleto discern from the language of the letter whether HLC promised to pay for

dl materids used in the project, or smply promised to issue joint checks as a method of payment to

11



Magnum for materids. However, due to the contractud relationships between HLC and Magnum and
between Magnum and Service Electric, Service Electric could not reasonably have construed the | etter as
HL C'sagreement to pay for dl materids ordered. Service Electric knew that HL C's construction contract
waswith Magnum and that Magnumwould sdl HLC dl electricd suppliesused inthe project. SinceHLC
had a contract for parts with Magnum, Service Electric could not reasonably have construed the letter to
sgnify that HLC would buy partsdirectly from Service Electric. Further, Albritton's undisputed testimony
indicated that he told Stickell it was not HLC's intent to directly purchase materids from Service Electric.
Rather, if Service Electric 0 dected, Service Electric could sdl materids to Magnum on open account.
For these reasons, it would have been unreasonable for Service Electric to construe the letter as HLC's
promise to pay for al of the materials which Magnum ordered from Service Electric.

926.  Albritton's testimony shows that what HLC did intend for Service Electric to rely upon, and what
Service Electric did rely upon, was HLC's promise to issue joint checks to Magnum when Magnum
presented HLC with a bill for parts from Service Electric. It was undisputed that Service Electric would
not extend credit to Magnum without this assurance fromHLC. When Magnum relayed Service Electric's
position to HLC, HLC gave Service Electric awrittenassurance that it would issue joint checks. Service
Electric relied upon HL C's assurance by sdling parts to Magnum on open account. Then, HLC issued joint
checks as promised.

927.  Service Electric argues that it relied on HL C's assurance to its detriment because HLC made one
check for $13,787.05 payable to Magnumaone. Indeed, Albritton admitted that the check was intended
to have been made jointly payable to Magnum and Service Electric. Magnum cashed the check and

absconded with the funds which it owed Sarvice Electric. HLC knew that the reason Service Electric

12



requested that HL C issue joint checks was to protect itself fromthe occurrence of thisexact event. Thus,
Service Electric did incur detriment from HLC's failure to issue ajoint check as promised.

928. HLC arguesthat Service Electric had an opportunity to cure the detriment it suffered from HLC's
faluretoissue ajoint check. HLC pointsout that Albritton told Stickell that HL C would withhold payment
to Magnum until Magnum paid over the $13,787.05 to Service Electric. In fact, Magnum gave Stickell
acheck, Stickell assured Albritton that Service Electric had been paid, and HLC resumed payments to
Magnum.* Then, Stickell found out from the bank that Magnum's account hed insufficient funds to cover
the check, and Stickell complained to HLC that Service Electric had not been paid after dl. HLC argues
that Service Electric should have assured itsdf that Magnum's check was good before inducing HLC to
release funds to Magnum.

129.  For estoppd, "the test is whether it would be substantidly unfair to dlow a person to deny what
he has previoudy induced another to believe and take action on." Koval, 576 So. 2d at 138. We have
found that HL C intended for Service Electric to rdly uponapromiseto issuejoint checks and that Service
Electric reasonably relied upon the promise to its detriment. However, any injustice that resulted from
HL C'sfalureto issue ajoint check was abrogated by Service Electric's negligent falureto assure itsdf that
Magnum's check was good before notifying HLC that it could release funds to Magnum. HLC resumed

paying Magnuminreliance upon Service Electric'sassurancethat it had been paid the $13,787.05. Inthis

“This was established by Albritton's depositior testimony and unrefuted by any evidence submitted
by Service Electric. Ir his depostion, Stickdll never denied tdling Albrittor that Service Electric had been

paid.
13



circumstance it would be inequitable for HLC to be made to pay twice. We affirm the grant of summary
judgment in favor of HLC.

[1l. SHOULD THE TRIAL COURT HAVE GRANTED SERVICE ELECTRIC'S MOTION FOR
PARTIAL SUMMARY JUDGMENT AND ENTERED A JUDGMENT FOR SERVICE ELECTRIC
IN THE AMOUNT OF $13,787.05?

130.  We have disposed of this assgnment of error under Issuell.

181. THEJUDGMENTOFTHE CIRCUIT COURT OF COPIAH COUNTYISAFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, CJ.,LEE AND MYERS, P.JJ., BARNES, ISHEE, ROBERTS, JJ., CONCUR.
SOUTHWICK,J.CONCURSIN RESULTONLY. IRVING,J.,DISSENTSWITH SEPARATE
WRITTEN OPINION, JOINED BY GRIFFIS, J.

IRVING, J., DISSENTING:

132. | cannot agreethat summary judgment wasproperly grantedto Hazlehurst Lumber Company, Inc.
(HLC), because the record clearly reflects that there are genuine issues of materid facts. Additiondly,
contrary to the holding of the mgority, thereisample evidence to support afinding that a contract existed
between HLC and Service Electric Supply Company, Inc. (SESCO). Therefore, for the reasons set out
below, | respectfully dissent. | would reverse and render the summary judgment rendered in favor of HLC
and remand this case to the trid court for afull trid on the merits.

133.  Thecentra holding of the mgority opinion is that, notwithsanding HL C’ sbreach of itspromiseto
SESCO, SESCO’ sown negligence preventsit fromprevailing. Thefactua underpinning for the mgority’s
halding is the premise (1) that there is no dispute that HLC offered to rectify the damage caused by its
breach, (2) that SESCO assured HLC that SESCO had been made whole, and (3) that only after this

assurancedid HL C againmake checks payable to Magnum Industrid Power and Controls, Inc. (Magnum)

14



without SESCO being included as a co-payee.® As will be demonstrated from quoted passages of
SESCO’'s Rule 30(b)(6) deposition, submitted in support of HLC's motion for summary judgment, the
magority’ sworking premiseiis clearly erroneous.
134. | firgt discuss some facts not indluded inthe mgority opinion, which, in my view, are materid and
indicative of why the grant of summary judgment was improper.
135.  Sometime prior to February 20, 1998, HL.C and Magnum entered into a contract, which obligated
Magnum to construct a new logging plant for HLC. However, Magnum could not obtain the materiasfor
the project. 1t wanted to buy themfrom SESCO, presumably onan open account, but SESCO would not
agree unless the owner of the project (HLC) agreed to make payments for materias used on the project
payable jointly to SESCO and Magnum.®
136. Magnum contacted HLC and asked if HLC would make the payments jointly to SESCO and
Magnum, as required by SESCO. HLC agreed and sent the following letter to Herbert Larry Stickell,
owner of SESCO, and to Ronnie Rogers, owner of Magnum:

To: Terry Stickes[9¢] and Ronnie Rogers

Hazlehurst Lumber Company agreesto pay for materids used onour project NO. 699-01

by joint check. The check will be madeto Service Electric Supply and Magnum Industria

Power and Controls. Thisin no way affects the repongility of Magnum to perform to

the bid specifications (dated 1/20/98) and does not in any way dter the purchase order
currently in place.

5 As will be discussed more fully later in this opinion, HLC agreed to make joints checks to
SESCO and Magnum for materids supplied by SESCO for use on HLC's building project. However,
HL C breached its promise, making one check for $13,787.05 payable to Magnumonly. SESCO never
recouped the $13,787.05.

® At the time, Magnum owed SESCO $20,000 for supplies furnished to Magnum on another
project unrelated to HLC.

15



Starke Albritton,

Operations Manger

Hazlehurst Lumber Company’
1137.  After recaving the letter from HLC, SESCO provided materids for the project and was paid at
least three payments in accordance with HLC's commitment under the letter. However, on elther June 5
or 8, 1998, HL C issued amaterials and supplies check for $13,787.05 payable to Magnum only. This
check was for an invoice dated April 16. Aninvoice for $27,402.68, dated June 1 was aso forwarded
to HLC. On July 7, HLC issued a check for $6,259.40 payable to Magnum only.
138. Themgority findsthat, onthesefacts, the doctrine of promissory estoppel gppliesand that SESCO
relied to its detriment on HLC’s promise to issuejoint checks for dl materids and supplies provided by
SESCO. | agree. However, since the mgjority addresses only the $13,787.05 check issued without
SESCO hengincluded asapayeg, | briefly defer my discussion of the matter of the $13,787.05 check to
addressthe totdlity of the issuesraised in the court below.
139. SESCO sued HLC for $47,207.40 for materids ddlivered to the HLC project. WhenHLC filed
for summary judgment, SESCO denied that HLC was entitled to summary judgment and moved for partia
summary judgment in its favor on the $13,787.05 check HLC had issued in violation of HLC's promise
to maked| checksjaintly payable to SESCO and Magnum. SESCO never abandoneditsclamthat it was

entitled to the balance of the $47,207.40, or $33,420.35. It just did not seek summary judgment on that

amount. Sincethe mgjority findsthat promissory estoppd is gpplicableto the $13,787.05 check, | cannot

" Thisletter was exhibit 24 of the various exhibits presented in the summary judgment proceedings.
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undergtand itsreasons for not addressing the gpplicability of promissory estoppel to the totd of SESCO’ s
dam.

140. Ireturnto adiscussionof the $13,787.05 check. The mgority findsthat “any injusticethat resulted
from HLC sfalure to issue ajoint check was abrogated by Service Electric’'s negligent falure to assure
itself that Magnum’ s check was good before notifying HLC that it could release fundsto Magnum. HLC
resumed paying Magnum in reliance upon Service Electric’s assurance that it had been pad the
$13,787.05."8 Mgority opinion at (129).

141.  With respect for my colleagues in the mgjority, | must say that the summary judgment record
presented here demonstrates unquestionably that there is a genuine issue regarding whether SESCO ever
informed HLC that SESCO had been paid the $13,787.05 and that HLC could rel ease fundsto Magnum.
The mgority saysthat this dlegation was established as afact by Albritton’s deposition testimony, that it
was not refuted by any evidence submitted by SESCO, and that Stickell never denied making the statement
to Albritton. Although Stickell was not specificaly asked if he told Albrittonthat SESCO had been paid,
he was asked whether he had a conversation with Albrittoninwhich Albritton stated that Albritton would
withhold other monies from Magnum to make the $13,787.05 check good. Stickell’s answer to that
guestionwasthat no such conversationoccurred. The key issue iswhat did HLC do or offer todo to cure

the damage caused by its breach of its obligation to issue checks payable jointly to SESCO and Magnum

8 |tisinteresting that the mgjority would cite HL C’' s August 18, 1998 | etter to Magnum as evidence
of HL.C’ scontentionthat it promised to withhold further paymentsto Magnum until Magnum paid SESCO
the $13,787.05. The record does not indicate that any paymentswere madeto Magnum after August 18.
However, the record reflects that severd payments were made to Magnum only after SESCO’sinvoice
for the $13,787.05, which was sent in April.
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for materids used onHL C' sproject. Onthiskey issue, thereisadispute. HLC saysit offered to withhold
other monies from Magnum, and SESCO says no such conversation occurred.
142.  Also, the mgority’ ssaysthat after “Stickell found out from the bank that Magnum’ s account had
insufficient funds to cover the check, and Stickell complained to HLC that Service Electric had not been
pad after dl.” Mgority opinion a (128). That isatrue statement, but inthe context used by the mgority,
ismideading. According to Stickdl’s deposition tesimony, after being given the check by Magnum, he
immediately caled the bank and found out that the check was no good.
143. The Rule 30(b)(6) deposition of Herbert Larry Stickell, which was made an exhibit to HLC's
motion for summary judgment, reveds the disouted materid facts. | quote liberdly fromit:

Q. Now, did you have the conversations with Starke® about ——

A. About this check?

Q. ——what to do about that? Yes.

A. Right.

Q. All right. What ——

A. He said ——

Q. What was said?

A. Thereat theend he said, “Well, | paid him. Y ou're going to have to collect from
him.”

Q. Wdl ——

A. It'sin these notes right here.

% Starke refers to Dan Stark Albritton, Jr., part owner and operations manager, of HLC.
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Q. What was sad before then?

A. He sad, “You're going to have to get your money from him.”

Q. Wi, now, you' ve heard himtestify —— or you know his deposition says that you
told him, told Starke Albritton to go ahead and release monies to Magnum,
otherwise he d offered to make it good and hold out the money - -

A. Do what, now?

Q. (*)* send to you.

A. (*) Tel methat again, what you said.

Q. Did you ever have a conversation with Sarke Albritton where he said he
would makethe[$] 13,000 good by holding out other monies from Magnum
for you?

A. No, no.

Q. All right. Tell me what you and Starke Albritton did say to each other about
Exhibit 35.*

A. The only thing——1 kept trying to get this money ——

Q. From whom?

A. ——and it was getting it — from Magnum.

Q. Right.

A It was getting it from Magnum.

(Emphasis added)

10 (*) indicatesthat a portion of the question is obliterated as a result of holesbeing punched at the

top of the page for binding purposes.

11 Exhibit 35 isacopy of the $13,787.05 check
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44. Also, asprevioudy stated, the record does not reflect that the check givento SESCO by Magnum
was returned for insufficient funds. A balanced and fair reading of the record reveds that after SESCO
received the check, SESCO checked with the bank and learned that there were not suffident fundsin
Magnum'’ s account to cover the check. Thereafter, SESCO continued to call the bank on adaily basisto
seeif the account ever possessed sufficient funds to cover the check.  Thisiswhat the record reflects on
this point:
Q. All right. Then at 30 we're asking for any information, now, not just documents
but anything you know about communications between agents for SESCO, not
just you but anybody working for you, agents of Magnum, not just Ronnie, if
there’ s somebody else, and SESCO and Hazlehurst Lumber or their agents, any
of you falksin the three reflecting how to process and account for this $13,000
check, we' ve been cdling it, the $13,878.05, check No. 3904. Anyonedsetak
about how to process that check, what agreements were made, what
conversations were had? Tell me about the $13,000 check.
A. Check wasn’t no good.
Q. Will, that’ s the check you got from ——.

A. Anyway, the check was supposed to have been made out to SESCO and
Magnum or Magnum and SESCO. It was supposed to be ajoint pay.

Q. S0 you said you got the check from Magnum, and it was no good. Did you
try to run it through more than once?

A. | called every day for three months on it, because if it wasthere | wasgoing
torun and get it. But let me start back ——

Q. Did you ever ——

A. ——let’smake sure——

Q. —— get payment on that check ——
A. No.
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Q.

——areyou gill holding that check?

No, I didn’'t never getit. Yeah, | got that check.

You dill haveit in your physca ——

It's bad.

——possession. |t came back from the bank stamped INS?
No, it did not come back from the bank non-sufficient funds.
You're holding it in your drawer. Whereisthe check?

| got it.

You got it.

MS. PAY NE: Could we get a copy of that?

MR. HENDERSON: That’sfine.

A.

But the check, getting back to the answer, the check was suppose to have been
made out joint pay, and it was not made out joint pay. The computer at
Hazlehurst made a error.

BY MS. PAYNE:

Now, did anyone else have any conversations about this check from SESCO
other than you?

Carol Bates heard the conversation, my end, with Starke Albritton.

Did she tak to anyone directly? Did Carol Bates tak to anyone a Magnum ——
She wastrying to hdp me get the check made good. And | was caling Magnum,
and she was cdling the bank. And | called the bank everyday to see if the

check was good.

Did she cdl Magnum too?
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A. She called the bank.

Q. Just the bank. Did anyone ese keep cdling Magnum for you trying to get the

payments ——

A. | tried ——

Q. ——were there any other communications?

A. And you can see— — | got some correspondence, | think, on the check trying to
get them to pay the check.

MS. PAYNE: We'd like——

A. Y ou know, in the state of Louisana—--

MS. PAYNE — — copies of that correspondence, because we ' re trying to find out what
if itsmade——

MR. HENDERSON: Correspondence to who? What do you mean by
“correspondence,” Larry?

THE WITNESS: The correspondence — — | called him several times. | even called
Starkeback and told him that hewas going to send mea check on hisaccount when
the joint pay wasn’t there. | called Starke back and let him know the damn check
wasn’t no good.

BY MS. PAYNE:

Q. And that would have been about June of ‘98?

A. That would have been shortly after he gave methe check becauseit wouldn’'t
have took it long to have been processed. We can ——

Q. After Ronnie——
A. ——wecan——

Q. ——gave you the check.
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A. We can look at his check date. Okay? And it was shortly after that period

when Starketold methisisthe check, but the computer madetheerror. You

know, it wasn’t no person sitting there making the error. The computer

made the error and didn’t put our name on it.
145. 1 nowturntotheissue of the contract. The mgority findsthat no contract existed between SESCO
and HLC because of alack of consderation. The mgority dates that “in shipping materias to Magnum,
Service Electric was smply performing its contract with Magnum under which Service Electric sold
materias to Magnum on open account.” Then, cting Leggett v. Vinson, 155 Miss. 411, 124 So. 472,
473 (1929), the mgority opinesthat “[a] party’ s performance of its obligations under a contract does not
function as congderation supporting a different agreement.” Magority opinion at (121).
146. Hereagan, themgority’ sworkingfactua premisesareerroneous. Therewas no separate contract
between Magnum and SESCO, obligating SESCO to provide materials to Magnum on an open account.
If that were the case, Magnum would not have needed HLC's assistance. Magnum just could have
enforced its contract. That no contract existed between Magnum and SESCO ismade amply clear by the

following excerpts from Stickel’ s deposition:

Q. So how did it come to your attention that you were [$]20,000 in the hole on that
job [referring to a previous job by Ronnie Rogers of Magnum]?

* k% % %

A. Widl, | look at every statement before it goes out, and here comes this job up.
And then finding out the name of the job and finding out it was Rogers, it was a
difficult time. And | never heard from Rogers until they wanted to do thisjob
here[the HLC job]. And I told him, | said no way. He said if —— he said,
“I"mdoing it for agood company, andif | can get it agreed to do joint pay,
would you be interested in it?” | said yeah but that I’d have to have
something in writing on a joint pay before - | would do it.

* k% % %
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Q. Is it fair to say that you had your conversation with Ronnie Rogers before
February 9 of 19987

A. | should have, because —— now, he may have come up and bid and gave Starke
a price at that time without even getting a price from us, you know. It's hard to
remember exactly what transpired five years ago to the dates. But | do know
this: | told him before | would sell him anything on a job that he had to get

me a letter where hiscustomer would agree to joint payment or | would not
sell him.

* k% *x %

Q. Whenwasthe firg time you ever talked to Starke Albritton, near asyoucanfigure
it?

A. Now thisis speculation, but | might have made sure this letter was good.

Q. And you're referring to No. 24.

A. Yesh.

Q. So when you got 24 in your hands, you had the letterhead from Hazlehurst
Lumber, it's got the phone number, you could pick up the phone and say, Hey, is
thisred?’

A. Wil | mean, I'm saying thet, and it may or may not be so. Okay? But | know
this: Beforel would have sold [ to Ronnie Rogers of Magnum], | would have
hadto havethis, and | would have confirmed it morethan likely in somekind
of way.

Q. And “this’ being No. 24.

(Emphasis added)

147.  The quoted passages clearly demondtrate that Magnum had no separate contract with SESCO

whereby SESCO was obligated to furnish Magnum materials on an open account. Rather, the passages

prove that there was a contract between SESCO, Magnum and HLC. The shipping of materias by
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SESCO congtituted acceptance of HLC's promise to pay for the materias by making its check payable
jointly to Magnum and SESCO. It dso condtituted congderation flowingto HLC, asHLC could now be
assured that its project would get underway by its chosen contractor, which theretofore did not have the
materidsto performthe project. Such assurance was sufficient consderation for HLC' s promise to make
joint checksfor payment of the materids. It is speculationasto whether Magnum could have obtained the
materids from another supplier on an open account. For our purposes, it is sufficdent that that option, if
avallable, was never pursued. Therefore, there is no need to address thisissue.

8. Insummary, | would reverse and remand this caseto the trid court for trid, not only on SESCO’s
entitlement to the $13,787.05, but dso on its entitlement to the entire amount for which suit was brought.
There is a genuine issue of materid fact regarding the $13,787.05 check, that is, whether SESCO told
HL C that SESCO had been paid and that HLC could rel ease fundsdirectly to Magnum. From my reading
of therecord, | find that, asto the remaining $33,420.35, thereisd o a dispute asto whether the materids

whicharereflected inthe invoices comprising the $33,420.35 figure were in fact used on HLC' s project.

149.  For the reasons discussed, | respectfully dissent.

GRIFFIS, J., JOINSTHIS SEPARATE WRITTEN OPINION.
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